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To Justice Select Committee
Please find attached our submission on the Victims of Sexual Violence (Strengthening Legal Protections) Amendment Bill (Amendment Papers 215 and 216)






For any further inquiries, please contact:
Mojo Mathers
Chief Executive
policy@dpa.org.nz



Introducing Disabled Persons Assembly NZ
We work on systemic change for the equity of disabled people 
Disabled Persons Assembly NZ (DPA) is a not-for-profit pan-impairment Disabled People’s Organisation run by and for disabled people.
We recognise:
· Māori as Tangata Whenua and Te Tiriti o Waitangi as the founding document of Aotearoa New Zealand;
· disabled people as experts on their own lives;
· the Social Model of Disability as the guiding principle for interpreting disability and impairment; 
· the United Nations Convention on the Rights of Persons with Disabilities as the basis for disabled people’s relationship with the State;
· the New Zealand Disability Strategy as Government agencies’ guide on disability issues; and 
· the Enabling Good Lives Principles, Whāia Te Ao Mārama: Māori Disability Action Plan, and Faiva Ora: National Pasifika Disability Disability Plan as avenues to disabled people gaining greater choice and control over their lives and supports. 
We drive systemic change through: 
Rangatiratanga / Leadership: reflecting the collective voice of disabled people, locally, nationally and internationally. 
Pārongo me te tohutohu / Information and advice: informing and advising on policies impacting on the lives of disabled people.
Kōkiri / Advocacy: supporting disabled people to have a voice, including a collective voice, in society.
Aroturuki / Monitoring: monitoring and giving feedback on existing laws, policies and practices about and relevant to disabled people.
United Nations Convention on the Rights of Persons with Disabilities
DPA was influential in creating the United Nations Convention on the Rights of Persons with Disabilities (UNCRPD),[footnoteRef:2] a foundational document for disabled people which New Zealand has signed and ratified, confirming that disabled people must have the same human rights as everyone else. All state bodies in New Zealand, including local and regional government, have a responsibility to uphold the principles and articles of this convention.  [2:  https://www.ohchr.org/en/instruments-mechanisms/instruments/convention-rights-persons-disabilities
] 

The following UNCRPD articles are particularly relevant to this submission:
· Article 5 – Equality and non-discrimination
· Article 6 – Women with disabilities
· Article 12 – Equal recognition before the law
· Article 13 – Access to justice
· Article 15 – Freedom from exploitation, violence and abuse

New Zealand Disability Strategy 2016-2026
Since ratifying the UNCRPD, the New Zealand Government has established a Disability Strategy[footnoteRef:3] to guide the work of government agencies on disability issues. The vision is that New Zealand be a non-disabling society, where disabled people have equal opportunity to achieve their goals and aspirations, and that all of New Zealand works together to make this happen. It identifies eight outcome areas contributing to achieving this vision. [3:  https://www.odi.govt.nz/nz-disability-strategy/
] 

The following outcomes are particularly relevant to this submission:
· Outcome 4 – Rights protection and justice



The Submission
DPA welcomes the opportunity to give feedback to the Justice Select Committee on the Victims of Sexual Violence (Strengthening Legal Protections) Amendment Bill Amendment Papers 215 and 216.

DPA supports this legislation being passed with amendment.

This submission casts a disability lens over these aspects of the legislation. In past submissions on other government legislation in the sexual and domestic violence space, DPA has pointed out that disabled people face a much higher risk of being subjected to sexual violence compared to non-disabled people.

As the Regulatory Impact Statement (RIS) on Changing Name Suppression notes, disabled women and children are significantly more likely than non-disabled women and children to be victims of sexual violence. Disabled adults experience higher prevalence rates of sexual assault and intimate partner violence than non-disabled adults (48 percent and 30 percent, respectively).[footnoteRef:4] [4:  Ministry of Justice (2023), New Zealand Crime and Victims Survey. Available at: https://www.justice.govt.nz/justice-sector-policy/research-data/nzcvs/.
] 


The RIS further highlights that disabled people who are victims of violence, including sexual violence, are less likely to report offending due to either experiencing fear or their being dependent on the perpetrator(s). These factors can lead to an unwillingness or inability to participate in legal proceedings around sexual violence.

DPA has formulated our submission with these issues in mind in that while we welcome the intent and principles behind these amendments, we still have concerns from a disability and human rights perspective about the application of this legislation. We begin our submission with the following recommendation:

	Recommendation 1: That victims are given greater wrap around support and resourcing to participate in sexual violence cases, especially when it comes to the issue of dealing with offender name suppression issues and the giving of evidence.



Doing this would align with the Chief Victims Advisor’s and other stakeholder’s calls to do so given that the provisions being introduced through these amendments could have negative ramifications for victims/survivors unless these and other mitigating measures are incorporated into the legislation.

Amendment Paper 215

DPA supports this amendment to extend the right to automatic name suppression to cover the victims/survivors of all sexual violence cases. This is a sensible and long overdue change that will afford protection for all victims/survivors who experience the trauma of sexual offending.

Amendment Paper 216

DPA supports the insertion of new Clause 6A creating a victim-agreed system of permanent name suppression on the proviso that further safeguards are added to ensure the interests of both victims/survivors and defendants.

Removing automatic name suppression in sexual abuse cases would empower survivors to have greater control over whether the identity of the person/people accused of sexual offending against them should be suppressed

Doing so would also minimise the opportunity for abuses of power and privilege to occur, as we understand that what prompted Government to bring forward this amendment have been the cases of defendants, particularly those in sexual cases who have significant wealth, legal resources and influence/standing, who have continued to receive name suppression even after conviction.

As the RIS points out, one of the most high-profile instances of this was when prominent convicted sex offender and arts philanthropist James Wallace filed multiple applications for name suppression over a two-year period before being declined in June 2023. Wallace could only have done this due to the considerable resources he had to pay for effective legal representation.

This is why creating a level playing field is important and removing the automatic right to name suppression would also serve the public interest in identifying alleged offenders whose naming may lead to other people coming forward to report abuse by them.

We recognise the inherent risks involved too. These were extensively traversed within the RIS, including the potential for further harm to the families/whānau of defendants and offenders alike, additional trauma for survivors and the ability for families to pressurise complaints under 18 into making decisions around name suppression, especially if they may have difficulties in understanding the ramifications of them. Accounting for cases where multiple offenders and/or victims are involved was another issue and Bill of Rights Act considerations were another concern.

For these reasons, we support Option 4 contained within the RIS which affords further protections to both survivors and defendants around victim-agreed permanent name suppression. 

The one minor change we recommend to Option 4 is that the proposal should not apply to victims under the age of 16 years [as against 18 years in the RIS] to align it with the age of sexual consent.

	Recommendation 2: that the Government amends the legislation by adopting Option 4 from the RIS, which stipulates:

· “that the proposal [victim agreed name suppression] does not apply to victims under the age of 16 years – this ensures victims are at stage where they can understand the consequences of their decisions and mitigates the risk of exposure to undue influence from others

· that the proposal does not apply to victims who are unwilling or unable to engage, or who cannot be contacted

· that where there is more than one victim, the court may not make a permanent suppression order unless all the victims agree. Where all victims do not agree, the decision should revert to judges applying usual suppression settings – this provides a mechanism to ensure [that] the views of one victim are not subordinate to those of another 

· that judges can make decisions if there may be detrimental consequences for a person other than the convicted person – this provides protection for third parties ...  and avoids unintended consequences, such as where the court has evidence that a convicted person may be at risk of self-harm were they to be identified.”




In supporting these recommendations, we note the risks to the health, safety and wellbeing of disabled people charged with sexual offences who do not have name suppression. It is important that judges can make decisions around applying name suppression to sex offenders in exceptional circumstances where they may be disproportionately impacted by naming. 

Judges who intend doing so should inform the victim(s)/survivor(s) of any disabled offender of both their intention and the grounds for making such an order.
Otherwise, it is the duty of Corrections and other rehabilitation providers to effectively support disabled sex offenders to rehabilitate using individualised learning and other approaches which respect their human rights as well.

The ultimate objective of government, working in partnership with the sexual violence prevention and response sector and community groups must be to work towards the elimination of sexual violence in society. 
image1.tiff
Disabled Persons Assembly Nz




image2.tiff




image3.png
Disabled Persons Assembly Nz




image4.png




